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“They are indispensable to the Student.” 
Hughes’ Grounds and Rudiments of Law 
and 
Hughes Equity in Procedure. 
By W. T. HUGHES 


A PROMINENT LAWYER OF TEXAS, WRITES: 


I am familiar with Hughes’ on Procedure, was probably the first lawyer in Texas 
to purchase the work. I found it a legal classic. It was a new setting of the Roman 
maxims, illustrated by an original mind, a working tool of great utility. 


When Volume 1 of the Grounds and Rudiments of the law was published, I was an 
early purchaser. I gave it the best study of which I was capable. It was a waiking 
companion, so to speak, with me, and I endeavored to master its philosophy and its 
principles. In my humble judgment, it is a finished presentation of the fundamental 
principles of the law. It surpasses anything with which | am acquainted. 


OR a oe —_ 
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| IT OPENED UP TO ME UNTRODDEN FIELDS. THE SIMPLICITY OF FUNDA- 
MENTAL PRINCIPLES AT FIRST I COULD SCARCELY COMPREHEND. IT WAS A 
WORK OF GROWTH AND DEVELOPMENT. I REGARD IT AS THE GREATEST 
THOUGHT FORCE IN MY LIBRARY. TO A STUDENT WHO IS CAPABLE OF THINK- 
i] ING AND WHO IS WILLING TO TOIL AND MASTER THE PRINCIPLES OF THE LAW, 
IT IS A WORK OF THE MOST PROFOUND IMPORTANCE. IT IS PRIMUS. 


7, 


pene 9? 


It is refreshing in the chaotic condition of the case law of to-day to be taken back 
to the fountains. Cases should illustrate the law. No man can understand the illus- 
trations or comprehend the cases until he understands foundation principles. The last 
case may or may not be the law. It is probably as frequently a flagrant violation of 
the law as its true exposition. 





Hughes’ Grounds and Rudiments, and his Equity in Procedure are indispensable to 
the student, and are tools of great utility to the practitioner. They gather and align 
the old expressions in a new and instructive setting. They not only present the funda- 
mental principles, the philosophy of the law, but they, above all other works, are path- 
ways leading to its exposition by the courts. They are libraries in themselves, and 
greatly simplify investigation. 


Reformation in the practice of the law can only come, in my opinion, by a return 
to fundamental principles, and the greatest step in that direction is the simple volume 
of Grounds and Rudiments. There can be no confusion in the law when foundation prin- 
ciples are mastered and understood. Every decision should be an exposition of funda- 
mental truth. 


‘ 

$ No person can fail to be an accomplished lawyer who knows Grounds and Rudiments. 

& 

t Yours very truly, 

f Ft. Worth, Texas. JOHN H. WRAY. 
GROUNDS AND RUDIMENTS, Buckram, 4 vols......................-. es eee ee EE EE $15.00 
| ig Me. RR IE” ERR meerenrroesereen tc eemmnens armen ereenenen oer bes uD nT nro 6.00 


Prices include free delivery. 


The Central Law Journal will send to its readers, lawyers of good standing, 
on 20 days’ approval, the Equity In Procedure, carriage prepaid. It to be returned 
prepaid if not accepted. 


THE CENTRAL LAW JOURNAL COMPANY, 
420 MARKET STREET ST. LOUIS, MO. 
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HARMONY BETWEEN FEDERAL AND 
STATE JUDICIAL SYSTEMS. 
The American Bar Association’s chief 


claim to public usefulness is its record in 
respect to uniform laws among the states. 
Harmony in law has been the key-note of 
a patient campaign extending over many 
years, in which many sheaves of victory 
have been brought in from the legislative 


field, 


But all this campaign has a faulty tuning 
fork, which, apparently, is a very easy thing 
to correct, if the Association shall address 
itself to that end with the same zeal, pa- 
tience and intelligence as shown in fur- 
thering the efforts of the Commission on 
Uniform Laws. 

In this campaign each proposition has 
involved presentation of its merits to each 
Indeed, it often 
involved more than that, because state deci- 


of our state legislatures. 


sion has been conflicting, as to some of it 
—notably that with reference to the Nego- 
tiable Instruments Law. ‘Thereupon the 
Commissioners upon Uniform Laws—and 
we assume the Association brought about 
the existence of that body—must needs try 
to mend the rift in the lute of harmony. 

But the faulty tuning fork of which we 
speak is in one legislative body of this 
country permitting to exist two conflicting 
sources of state law as to each state. Our 
systems can never, like Ophelia, 

“Be quiring with the angels” 
by means of a tuning fork that makes a 
“howling” by one of them partly damned, 
for, truly, a federal court can never give 
to a non-resident or alien that which a state 
court would deny, unless there is discord 
from law that is damned. 

We waive discussion as to any advantage 
that may suppose we have been benefitted 
in the past by the independence of federal 
courts in following their own understand- 
ing of a certain body of state law, when 





no settled rule of property intervenes. This 
very qualification of independence makes 
its assertion prima facie faulty as a legal 
proposition. It admits that a state court 
may establish a rule not within the reach of 
other alleged. independent courts—that is 
the superiority of state decision is con- 
ceded. 

What we purpose to inquire is whether, 
with the increasing jurisdiction of federal 
courts over the subject-matter of private 
rights and wrongs, complete demarcation 
should not now be made between state and 
federal courts in their right of conclusive 
interpretation of law. 

Federal courts know and can know noth- 
ing, in their essential jurisdiction, of the 
infraction of private right or the infliction 
of personal wrong. These questions are 
but incidental to the more perfect adapta- 
tion of the federal system to our needs—at 
least such is the necessary theory of the 
rightfulness of such legislation. 

As, however, this adaptation extends and 
by advocates is considered enlarged oppor- 
tunity for individual benefit in the working 
out of general good, the spheres of state 
action and federal power become, not only 
legally, but also popularly, less easily dis- 
tinguished. 

We might quote somewhat extendedly, in 
this connection, from the dissenting opinion 
of the Chief Justice in Henry v. A. B. Dick 
Company, 32 Sup. Ct. 364, but we have in 
mind, not so much the conflict of view 
about federal construction of federal law 
trenching upon state jurisdiction, as what 
may result from these diverse courts pro- 
ceeding, in their appropriate jurisdiction, 
along similar lines. 

This is exemplified by such legislation as 
that of the safety appliance and Employers’ 
Liability statutes and the proposed federal 
Workmen’s Compensation Act. It would 
be intolerable to suppose, that state courts 
would not yield obedience to ultimate fed- 
eral construction of every syllable of these 
statutes. Indeed, Congress in the Employ- 
ers’ Liability statute attests its perfect faith 
in state courts in this regard, and the fed- 











396 


CENTRAL LAW JOURNAL. 





No. 22 








eral supreme court declares it is the duty 
of state courts to assist in the enforcement 
of that law. We commend to federal courts 
the same thought, when there is question of 
enforcing state law, with the same absence 
of mental reservation. 


We think we perceive an opportunity in 
these laws for our great tribunal to develop 
in and of its federal authority a body of 
jurisprudence, that will be of the greatest 
assistance to state courts. It is certain, we 
think, that it has not been of much assist- 
ance to these courts, while it has been dif- 
fering with them as to what they deemed 
their law to be. 


We believe it to be recognized, that state 
courts and practitioners therein rather look 
to other state courts for persuasive author- 
ity upon questions than to federal courts. 
And, apart from any subconscious resent- 
ment at these latter courts refusing to be 
governed by state cases, it would seem 
natural that state courts should prefer de- 
cisions of other state courts. 

In the first place, any discussion by fed- 
eral courts of the law of another state is 
an incidental thing, while a state court 
speaks for its state and not according to 
the exigencies of a case. In the second 
place, a state court, not only presumptively, 
but actually, is better acquainted with the 
body of law of which a statute is but a 
part. ‘Therefore, with more assurance of 
correctness may another state follow state 
reasoning, if the rule of construction by 
context is of any value. 

Contrariwise, it appears that federal 
courts rather cite other federal decision in 
discussion—even in diversity of citizenship 
cases, They do this to the extent of citing 
decision of inferior federal courts, which 
is not binding among themselves. ‘This 
may be, however, because they are not so 
well acquainted with state authority, a sup- 
position bearing out what is said in our 
next preceding paragraph. 

All of this makes a “jangle in the sweet 
bells” of the law. It gets one system more 
and more in antagonism to the other, It 
looks almost like it tends to one seeking 





reprisals from the other. At all events, it 
makes for popular disrespect of courts. 

No man of average intelligence but 
knows that injustice is at work, if upon the 
same facts and, under the law of the same 
state, the same relief is not afforded. No 
metaphysics may confuse him as to this. 
And when he hears of reform in procedure 
and the expediting of justice, he knows 
there is the expediting of injustice, for 
there is injustice if the facts in one case 
are white and in the other black. 

If you tell him Congress permits stat- 
utory courts to give a different justice than 
what state courts give, he will ask why? 
Is there a reason for it? And, if there is 
no reason and no advocate of reform in 
procedure—even in the foremost associa- 
tion of American lawyers—cries out 
against it, what may be thought of these 
reformers ? 

Let us suggest, though it be mildly, that 
these reformers who do not aim at securing 
uniformity of decision in every court ad- 
ministering the law of the same superior, 
as to the same state of facts, must either 
have their ability or their sincerity ques- 
tioned, when they propose plans for sim- 
plicity in procedure or uniformity in law. 
Certainly the last is a chimera, if the first 
is not provided for. 

One other potent reason, as we see it, for 
Congress now controlling inferior federal 
courts in applying the same law to the 
same facts that the supreme court of a 
state declares, is in the conditions that 
exist. 

There is unrest in the reiterated asser- 
tion that there is one law for some and 
other law for others. Conflicting decision 
in federal and state courts is some proof 
of the assertion. 

Are federal courts necessary aids in the 
interpretation of state law? If so, why not 
make it binding on state courts? Few, we 
believe, are ready to suggest this step, 
though the logic of law be, that the dis- 





turber of its uniform application obstructs - 


its justice. 
A final reason for this conflict to be re- 
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strained lies, we think, in the establishment 
of the Circuit Courts of Appeal. These 
courts differ among themselves and con- 
trol respectively the district courts of their 
circuits. Instead of there being two con- 
flicting rules in the interpretation of state 
federal independence, 
there may be more than two, What is the 
movement for uniform law worth, if it shall 


law by virtue of 


not obviate such a result? To do this would 
not only reconcile state and federal deci- 
sion, but secure uniformity among federal 


courts, as well, 








NOTES OF IMPORTANT DECISIONS 


STATUTE OF LIMITATIONS—ACCRUAL 
OF ACTION UPON DISCOVERY OF FRAUD. 
—Under the above title we considered a rul- 
ing by Springfield (Mo.) Court of Appeals, 
holding in effect, that, if a notary public does 
nothing after he has fraudulently acknowledg- 
ed as true a deed by one falsely personating 
the true owner of property purporting to be 
conveyed, this affirmative fraud is not a con- 
tinuous reaffirmation of the truth of that ac- 
knowledgment so as to lull the vendee into 
non-action. 71 Cent. L. J. 202. 

We criticised the decision on the ground 
that an express reaffirmation of what had been 
done would add nothing to what the notarial 
act was continuously affirming. 

We think a late decision by Missouri Su- 
preme Court assists in supporting our position. 
Monmouth College v. Dockery, 145 S. W. 785. 

The facts in the two cases are not alike, but 
there runs through the Dockery case the idea, 
that, if a fraud is accomplished by deceit and 
misrepresentation, something should occur lat- 
er of a specific kind to bring to the attention 
a doubt of the truthfulness of an original rep- 
resentation. In other words mere passiveness 
on the part of the fraudulent actor has nothing 
to do in the case. 

Thus an approved excerpt is taken from the 
opinion in Fisher v. Fuller, 122 Ind. 31, 23 N. 
E. 523, as follows: “It is true that mere si- 
lence is not a concealment, within the mean- 
But here there was a posi- 
misrepresentation made by the party 

position required of him the utmost 
faith; and that representation was a 
concealment of the cause of action.” 


ing of the statute. 
tive 
whose 
good 


It would be a strange thing to say that a 
false acknowledgment by a notary is good for 





liability a day or a year or three years and 
then its efficacy ceases, because its lulling ef- 
fect should cease after a long time. Instead 
ought not its lulling influence to grow strong- 
er with the lapse of time, if nothing inter- 
venes to arouse from lethargy? 

The ruling in the Dockery case is dissented 
from, but the three judges dissenting, each 
in a separate opinion, stress the fact that the 
transaction, in its very method of accomplish- 
ment, should have aroused suspicion, it being 
conducted differently than in the way busi- 
ness was to be conducted between the parties, 
and an innocent member of a partnership was 
made to bear a loss, which business prudence 
on the part of another would have prevented. 


INSURANCE — LIABILITY UPON’ EM- 
PLOYEE’S BOND WHERE DEFALCATION 
OCCURRED BOTH BEFORE AND AFTER RE- 
NEWAL.—In Title Guaranty & Surety Co. y. 
Nichols, 32 Supt. Ct. 475, there was recovery 
in an action on the bona of a bank cashier. 
There were several renewals of the bond, each 
being made upon a certificate by the employer 
that just prior thereto the books and accounts 
of the employee “were examined and found cor- 
rect in every respect and all moneys account- 
ed for.” This certificate was not true, because 
the cashier was short at the time of each re- 
newal. The court speaks of the cashier being 
“cunning” in throwing difficulties in the way 
of efforts at discovering the truth in regard to 
his accounts, evidence also being submitted to 
show that the directors of the bank were very 
eareful and diligent in their duties. In regard 
to the certificate it was said: “It is not to be 
taken as a warranty of the correctness of the 
accounts. The statement is that his books and 
accounts had been examined and found correct. 
The mere fact, that the examination, if made 
by a reasonably competent person, failed to 
discover discrepancies covered up by false en- 
tries, or other book-keeping devices, would not 
defeat renewal. The case upon this point wenr 
to the jury upon the fact of reasonable exami- 
nations and the good faith of the’ bank in mak- 
ing the representation.” 

It was further said the burden of proof was 
not upon the bank to show, though this certifi- 
cate were untrue, that it had made proper ex- 
amination, but that it had not done so was for 
the surety to plead and prove. 

While it seems patent that this certificate 
should not be taken as a warranty, yet it would 
seem, that the bank should have been required 
to show upon what reason it acted in the giving 


| of it. It was in its power to establish an affirma- 
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tive proposition required for the validity of the 
renewal. Prima facie the proofs of that valid- 
ity were taken away. There then was neces- 
sary a showing to be made that the certificate 
was justified. It was shown to be false. Who 
ought to justify its falsity? 








EXACTNESS IN THINKING OR SPEAKING— 
ITS IMPORTANCE TO THE LAWYER 
AND TO SOCIETY. 





Not many days ago the United States Senate 
was discussing the Phosphorus Bill. ‘“‘The de- 
bate brought into contrast,’ says the Nation, 
“two Senators who represent diametrically op- 
posite types of mind. Senator Bailey’s argu- 
ment was that of the firm and keen logician, 
not to be swerved from the clean-cut line of 
his thesis by any irrelevant considerations; 
and he was immediately followed by Senator 
Heyburn, whose talk was equally characteristic 
ot the inconclusive, loose-jointed, ram-shackle 
type of Congressional disputant. He was dis- 
porting himself very comfortably, when Sena- 
tor Gallinger suddenly brought him up with a 
sharp turn. Mr. Heyburn had been saying that 
tive result sought by the bill could be reached 
in some other and Constitutional way, and Mr. 
Gallinger simply asked him to be “a little more 
specific’ and reveal ‘just how that can be done.’ 
Whereupon the Idaho Senator, though pleading 
that ‘it isnot always an easy thing to draw 
a bill while on your feet addressing the Sen- 
ate,’ went on to state that he would neverthe- 
less ‘give some ideas.’ He made a mess of the 
‘ideas,’ and finally confessed that he had not 
been as successful as he had hoped in outlin- 
ing to the Senate any tenable method of accom- 
plishing the purpose.” 

The illustration here referred to could be 
reproduced in a great variety of other situa- 
tions. The lawyer before the jury with his 
ideas all confused flounders and storms to no 
purpose even though he may have a good case 
wnile another man, cool, clear, exact, convinces 
the jury and carries off the verdict. Too many 
lawyers fail to recognize the importance of 
clear thinking and exact statement. Vague 
generalities and grossly misshapen “ideas” 
crawl out of their brains to amuse or disgust 
but never to convince. 

More important, at least to society, is the 
fact that the illogical, ram-shackle type of re- 
former has to a large extent gained the public 
ear and has succeeded in stirring up public dis- 
content without offering any remedies for the 
maladies which he so imperfectly diagnoses. 





It is not difficult for the agitator, for instance, 
to find out that some judges are not perfect 
either in the private or public life and yet his 
“story” leaves the public in a frame of mind of 
the man who is told that he is on the wrong 
road but is given no directions by which he 
might discover the right road. Many legal re- 
formers shout anathemas at the faults of our 
legal procedure. When you admit the diagnosis 
and ask for a remedy, no suggestion of import- 
ance is offered evidencing the fact that the 
speaker has a very confused idea of his subject. 


The danger of loose jointed mental types as 
reformers is referred to in the Nation again 
when it says: “When agitators go up and 
down the land declaring that tney propose to 
make everybody happy, and offering no sub- 
stantial indication of the means by which they 
expect to accomplish that result, they are en- 
gaged in one of the most mischievous possible 
forms of human activity. They stir up vague 
discontent and indefinite expectations; they 
lead the people to believe themselves the vic- 
tims of wanton and remediable wrong, without 
pointing out any method of removing the 
wrong. If one of these orators, instead of 
addressing a miscellaneous crowd on the nust- 
ings, were to speak where he could be brought 
to book as Heyburn was brought to book by 
Gallinger, he would faré far worse in his grand 
pretensions as a regenerator of society than 
did the Idano Senator in regard to the little 
matter upon which he had somewhat thought- 
lessly committed himself. “I should like the 
Senator,’ said Mr. Gallagher, ‘to be a little 
more specific in revealing to us just how that 
can be done.’ If this demand could be per- 
emptorily made upon some of our eloquent 
saviors of society, what a comical lowering of 
the note would instantly result!” 


We need to encourage in lawyers and public 
speakers the valuable and delightful habit of 
thinking clearly and speaking logically. We 
need more men in this country whose habits 
of tnought approach the exactness of the Ger- 
man scientist who speaks only seldom but who 
has an intent audience every time he rises to 
express an opinion. . 

Especially is it desirable that the people 
themselves shall be trained to think accurately 
and clearly. When that time comes there will 
then be no audience for the illogical noncon- 
structive public agitator and the day of the 
“eloquent” but inconclusive lawyer will also 
have passed .away. A: B. BR. 
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\HEN AND IN WHAT CASES WILL 
STATUTES PROVIDING ATTACH- 
MENT PROCEEDINGS BE AVAIL- 
ABLE IN SUPPORT OF ACTIONS 
EX DELICTO. 





General Rule—The general rule is that 
attachment will not lie in support of de- 
mands ex delicto, unless the specific statute 
involved expressly authorizes the same, or 
the language of the statute so clearly dis- 
closes the intention of the legislative body 
to extend the remedy as to irresistibly re- 


move all doubt thereof... The rem- 
edy is primarily in support of actions 
ex contractu. Such is its history and 


origin.? Writs of attachment as they were 
issued in the Lord’s Mayor court of Lon- 
don were exercised in connection with pro- 
ceedings to imprison for debt. The books 
also catalogue the ancient Roman practice 
where a debtor secreted himself in his 
home to elude prosecution and his goods 
were seized for debt after three efforts had 


been made to summon him. With- 
out digressing into the antiquities and 


primitive development and scope of writs 
of attachment—it is sufficient to say that 
the whole theory of attachment, both in its 
inception and subsequent growth, seems to 
have been upon the principle of charging 
the property of a debtor with the payment 
of his debts, or, in other words, where the 
relation of debtor and creditor existed, or 
the claim grew out of contract. 

The majority of the statutes unmistaka- 
bly contemplate the relation of debtor and 
creditor as an essential prerequisite to the 
issuance of the writ.*. In Smith v. Armour 
(a Delaware case), it is said: “We have 


(1) Mudge vy. Steinhart (Cal.) 20 Pac. 147; 
Smith v. Armour (Del.) 40 Atl. 720; 5 Century 
Digest, Title, “Attachment,” Sec. 2r et seq; Hart 
v. Barnes (Neb.) 40 N. W. 322; McDonald v. 
Forsyth, 13 Mo. 549; Goldmark v. Magnolia Met- 
al Co., 65 N. J. L. 341, 47 Atl. 720. 

(2) Drake, Attachments, Sec. 9-10. 

(3) Adams Roman Antiquities (Wilson) 194. 

(4) Hart v. Barnes, supra; Day v. Bennett, 
18 N. J. Law 287; El Paso Nat’l. Bank v. Fuchss, 
89 Tex. 197, 34 S. W. 206; Smith v. Armour, 
supra; Tabor v. Big Pittsburg Consolidated Sil- 
ver Mining Company (Col.) 14 Fed. Rep. 636. 





been unable to find a single case where ac- 
tions in tort have been held to be within 
the foreign attachment statute, unless the 
statute expressly so provided.’ 

The writ of attachment is not a common 
law remedy, but is distinctly in derogation 
thereof. It is exclusively a statutory pro- 
ceeding in this country, and has been classi- 
fied by some courts as a violent remedy, 
and consequently statutes pertaining there- 
to are strictly construed.® 


The Form of the Action—There is a 
tendency in some jurisdictions to extend the 
operation of the process of attachment by 
holding that if the form of the action is 
ex contractu attachment will lie, although 
the cause may have originally been ex de- 
licto, or arose out of a tort.’ But, of course, 
it cannot be logically urged in any court 
that the writ can be invoked by a subter- 
fuge, or by designedly disguising a tort in 
the mere form of an action on contract. 
The form of the action may warrant the 
issuing of the writ, but if the complaint, 
declaration or affidavit reveals the action 
to be one necessarily sounding in tort, the 
attachment should be dismissed instanter.* 
As said in a leading Wisconsin case,® in 
construing a statute which provided that 
the action must be for an _ indebtedness. 
etc., due upon a contract express or implied, 
“the affidavit pursues the words of the 
statute, and, therefore, the justice was au- 
thorized to issue the writ. But whenever 
it appeared, either from the declaration or 
the evidence, that the trué cause of action 
was not an indebtedness due upon contract 
express or implied, it became his duty to 
dismiss the action.” It ought not to be 
permitted a plaintiff to bring suit by attach- 


(5) 40 Atl. 720, 1 Pennew 361, 364. 

(6) Vogle v. Navigation Co., 1 Hous. 294; 
Pennsyl. Steel Co. v. N. J. & S. R. Co., 4 Houst 
578; Bank v. Furtick, (Del. Err. & App.) 40 
pepe ; Adler v. Cole, 12 Wisc. 188; Tiffany 
v. Glover, 3 Greene (Iowa) 387; McPherson v. 
Snowden, 19 Md. 197; Goding v. Pier,,13 R. I. 
532. 

(7) Shinn on Attachment and Garnishment, 
Vol. 1, Sec. 16, p. 25. 

(8) Elliott v. Jackson, 3 Wisc. 649. 


(9) Elliott v. Jackson, supra. 
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ment, the subject matter of which is tort 
and nothing else, merely because he may 
have made an affidavit in pursuance of the 
statute so as to entitle him to the writ. This 
would be perpetrating a fraud upon the 
law. 

Statutes Expressly Embracing Actions in 
Tort or Some Class Thereof.—Some stat- 
utes expressly embrace actions ex delicto 
or some division thereof. Thus, under the 
statutes of Ohio and Nevada, an attach- 
ment will issue when the debt was fraudu- 
lently or criminally contracted.” So an 
action for damages for the wrongful con- 
version of personal property will warrant 
an attachment in some states.'' The Georgia 
Code provides for attachment in support 
of actions “upon money demands whether 
ex contractu or ex delicto.” Under the 
Ohio statute an attachment has been per- 
mitted and sustained in an action brought 
to recover damages for an assault and bat- 
tery.’* treating the assault and battery as 
coming within the provision that the liabili- 
ty or debt is criminally contracted. But un- 
der the same statute an attachment has been 
denied in support of an action for damages 
for malicious prosecution, on the theory 
that the element of crime or fraud 
was not necessarily present in the alleged 
malicious prosecution.'* ‘The Ohio statute 
uses the words “fraudulently or criminally 
contract the debt, or incurred the obliga- 
tion” sued on, and the word “obligation” 
has been construed in that State as equiva- 
lent to “liability.”'* And under this statute 
attachment has been allowed in an action 
to recover money lost at gambling.’® 

In Kuehn y. Paroni,'® the Supreme Court 


(10) 2 Ohio Rev. Statutes, Sec. 5521; Nev. 
Stat. 1887, p. 55. 

(11) New York, Doissy’s Code Civ. Proc. 
Sec. 635; Clark’s North Carolina Code of Civil 
Proc. Sec. 347; South Carolina Code of Civil 
Proc. Sec. 248. 

(12) Sturdevant v. Tuttle, 22 Ohio St. 111; 
Kirk v. Whitiaker, 22 Ohio St. 115; Creasser v. 
Young, 31 Ohio St. 57. 

(13) Glidden Varnish Company vy. Joy, § Ohio 
Cir. Court Rep. 157. 

(14) Sturdevant v. Tuttle, supra. 

(15) Wise v. Martin, 5 Ohio S. & C. Pl., Dec, 
550; Jenks v. Richardson, 71 Fed. 365. 

(16) 19 Pac. 273 (1888). 





of Nevada, under the statute of that State, 
similar to that of Ohio, took it for granted 
that an attachment would lie in support of 
a demand by the father for a rape com- 
mitted upon his daughter. 


3ut even when such statutes embrace 
torts or some class thereof, the courts are 
extremely cautious in confining the writ to 
such cases as are plainly contemplated and 
fully defined by the language of the statute. 
As, for instance, the South Carolina statute 
allowed attachments to issue “in any action 
for the recovery of money * * * or prop- 
erty, whether real or personal, and for dam- 
ages for the wrongful conversion or deten- 
tion of personal property, or an action for 
the recovery of damages for injury done 
either to person or property, etc.” ; and the 
Supreme Court of that State, in 1897, in 
construing these provisions, held that a writ 
of attachment would not lie thereunder in 
support of an action for slander’ The 
court took the position that under the well 
settled law, prior to the code, an attach- 
ment would not lie in an action for slan- 
der, and since the words used in the statute 
did not necessarily include “slander,” the 
irresistible inference was that the Legisla- 
ture did not intend to change the previous- 
ly existing law by including such an action. 

Haiver of Tort. Actions in Assumpsit. 
Implied Contracts—\Ve come now to the 
doctrinee of implied‘ promises, where the 
relation of the parties was originally con- 
tractual and clothed in some fiduciary or 
confidential garb, and where the relation is 
violated by the one sustaining the trust or 
fiduciary capacity. In these cases, in many 
states, the injured party may elect to sue 
upon the implied promise to pay or refund, 
instead Of proceeding tortwise, and there- 
by invoke the writ of attachment in sup- 
port of the action under statutes containing 
such terms as “‘actions upon Contracts, ex- 
press or implied,” or words of like im- 
port.'* These cases proceed on the theory 
that the plaintiff may waive the tort, and 
recover upon an implied contract, when 


(17) Addison y. Syette, 27 S. E. 631. 
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money or property has been obtained by 
the defendant from the pBintiff by the 
tortious acts of the defendant.’® And some 
cases hold that the tortious act in itself cre- 
ates an implied contract to repay or refund 
money converted. While the real nature of 
the cause of action cannot be changed by 
any mere fiction of pleading or form, as 
heretofore suggested, yet, as Mr. Cooley, 
in his learned treatise on Torts, says: 
“There are a few cases in which a party is 
permitted to treat that which is purely a 
tort as having created a contract between 
himself and the wrongdoer, and, waiving 
his right of action for the tort, to pursue 
his remedy for the breach of the supposed 
contract, * * * No question is made of this 
doctrine where as a result of the tortious 
act, the defendant has come into the pos- 
session of money belonging to the plaintiff. 
The law will not permit him to deny an im- 
plied promise to pay this money to the party 
entitled.”’*° 

This doctrine of election to sue upon the 
implied promise is best appreciated by ref- 
erence to specific cases, some of which are 
extreme cases and others which fairly and 
conservatively apply the doctrine. In Gould 
et al. v. Baker,*! the plaintiff hired lodging 
in a room above the saloon of the defen- 
night his 
money, amounting to $475, was stolen from 


dants, and during the second 


under his pillow. He charged the defendants 
with the fraudulent and unlawful taking of 
the property and appropriating the same to 
their own use, without hie consent or 
knowledge, and that by reason of such 
wrongful conversion they thereby promised 
and became liable to pay plaintiff said sum, 
etc. An attachment was issued in support 
of this action and sustained by the higher 
court. This was under a statute that did 
not expressly provide for attachment in 


(18) Westcott v. Sharp, 50 N. J. L. 392; Penn. 
Railread Co. v. Peoples, 31 Ohio St. 537; Elwell 
v. Martin, 32 Vt. 217; Gould v. Baker, (Tex.) 35 
S. W. Rep. 708. 

(19) Norden v. Jones, 33 Wise. 600; Keyes 
v. Railway Co., 25 Wisc. 691; Graham v..Rail- 
way Co., 10 N. W. 60%. 

(20) Cooley, Torts, (2nd ed.) pp. 91, 93, 107. 

(21) 35 S. W. Rep. 708 (Tex. Civ. App. 1896). 





action ex delicto, but simply upon contracts, 
express or implied. ‘The court discusses 
this proposition at considerable length, cit- 
ing a number of cases, one of them from 
Maine? in which one Mary Howe, 
charged that the defendant, John Clancy, 
took from her, carried away and converted 
to. his own use $630 in gold coin, which she 
had laid away in a tin box and which she 
had buried in the cellar of her dwelling 
house. The Maine court held that when 
specific articles have been stolen and have 
not been converted into money, the remedy 
was probably by an action of trespass or 
case, instead of an action in assumpsit; 
but if-the stolen property was money, or 
has been converted into money, an action 
of assumpsit for money had and received 
would be maintainable.** In other words, it 
is argued, that by waiving the tort, the 
plaintiff simply brings assumpsit instead of 
trespass or trover and thereby foregoes the 
advantage he would have if he sued tort- 
wise to claim higher. or exemplary dam- 
ages. 

Where a contractual relation exists be- 
tween the parties, such as attorney and 
client, master and servant, physician and 
patient, principal and agent, bailee and bail- 
or, a tort arising out of a breach of the 
duty imposed by the relation may be waived 
and special assumpsit maintained. The rea- 
son is that the relation of the parties out 
of which the duty violated grew had its 
inception in contract.** In Nethery v. Bel- 
den,?* the statute of Mississippi was in- 
volved, which provided that ‘the remedy 
by attachment shall apply to all actions or 
demands founded upon any indebtedness, or 
for the recovery of damages for the breach 
of any contract, express or implied, and to 
actions founded upon any penal statute.” 
It was an action for account, an item of 
whic was $51 damages for injury to a horse 
overdriven by an agent of the defendant. 
The court held that the horse was over- 


(22) Howe vy. Clancy, 53 Maine 130. 

.23) Citing Rd. Copp. v. Dana, 1 Gray 83. 
(24) Cye. Vol. 4, p. 332. 

(25) 66 Miss. 490, 493; 6 So. 464. 
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driven while in the possession and care of 
the defendant as a bailee for hire; and that 
in such case the bailee or hirer is under 
an implied obligation to use the animal 
with such care and moderation as an ordi- 
narily prudent man would use his own 
property of the same kind, and if he fails 
to comply with this implied obligation and 
the bailor is thereby damaged, he may sue 
either in case or assumpsit at his option; 
and if he sues in case, the fraud or negli- 
gence of the bailee would be the gravamen 
of the action, and if he sues in assumpsit, 
then the implied promise or undertaking 
and its breach constituted the ground of 
action, and that under this latter cause of 
action the attachment would lie under the 
foregoing statute.*° 


In Nebraska** it has been held that if 
a promise is implied, either from a breach 
of duty or from the undertaking of the 
defendant, an attachment will lie. The case 
enunciating this doctrine was one in which 
the defendant received from the plaintiff 
several sums of money to be loaned for 
the use and benefit of the plaintiff, and upon 
the expiration and payment of each loan 
the defendant was to pay the same to the 
plaintiff, or reloan the same as _ plaintiff 
might direct. The plaintiff claimed that no 
part of a sum of $9221.23, with interest, had 
been paid him. The court said in substance 
that if the law will imply a promise, either 
from a breach of duty on the part of the 
defendant, or from his having undertaken 
to repay the money, the action will be 
treated as arising ex contractu, and attach- 
ment would therefore lie. The statute of 
that state provided that it must appear upon 
the face of the affidavit in attachment that 
the debt or demand arose upon contract, 
express or implied. 

It is apparent, of course, that an attach- 
ment cannot issue in an action for a mere 
tort, as by setting on fire, whereby the 


(26) See also: Lay v. Lawson, 23 Ala. 377; 
Clapp v. Nelson, 12 Tex. 370; Harvey v. Mur- 
ray, 136 Mass. 377; Hyland v. Paul, 33 Barb. 
241. 


(27) Hart v. Barnes, 40 N. W. 322. 





property of another was destroyed.** Al- 
most throughout the whole statutory pro- 
visions of the country (with the exceptions 
already discussed) the words “creditor,” 
“debtor” and “debt” are made conspicuous, 
and the remedy is confined exclusively to 
actions ex contractu. Neither in common 
parlance, nor in legal proceedings, is a mere 
wrongdoer designated as a debtor, nor his 
responsibility for the wrong classed under 
the denomination of “debt.” Debts are the 
creatures of contracts; but that fact does 
not contradict, nor disparage the proposi- 
tion that when a person undertakes an em- 
ployment, trust or duty, he thereby in con- 
templation of law, impliedly contracts with 
those who employ him to perform that 
which he has undertaken with integrity, dil- 
igence and skill, and if he fails to do so, it 
is a breach of contract for which a party 
may have an action.*° 

In Michigan, attachment is allowed only 
in actions on contract. In an action in as- 
sumpsit, in that state, by a bank for mon- 
eys stolen and embezzled by the defendant 
from plaintiff while employed as a clerk of 
the latter, an attachment in support of the 
action was held to be valid.*° As argued by 
Campbell, C. J. of the Supreme Court of 
that state, when the statute gives the rem- 
edy by attachment in cases of express and 
implied contracts, there is no warrant to 
graft an exception on the statute and hold 
that there are differences in implied con- 
tracts, and that where an action in tort 
will lie, the fact that assunipsit will also 
lie does not make the case one of contract, 
or that there was any such equity in favor 
of wrongdoers that exceptions should be 
created in their favor. 

“In Wisconsin," the same doctrine is laid 
down and followed, in an action to recover 
S$1oco paid by an insurance company to the 
defendant by the latter making false and 


(28) Handy v. Brong, 4 Neb. 60. 

(29) Railroad Co. v. Peoples, 31 Ohio State, 
543. 

‘(30) Farmers’ Nat. Bank of Constantine v. 
Fonda, 32 N. W. Rep. 664. 

(31) Western Assurance Co. v. 
W. Rep. 104, 
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fraudulent proofs of loss and by false 
swearing as to the extent of the alleged 
loss.°2 But before a party can waive the 
tort and sue in assumpsit, for the wrongful 
conversion of personal property, it would 
seem, that the tort-feasor must have con- 
verted the property into money or money’s 
worth.** Where the personal property of 
another is converted and sold or turned 
into money, the sale is treated as having 
been made for the plaintiff.** But actions 
arising upon default made in the payment 
of bail bonds, official bonds, appeal bonds, 
and other undertakings, have been, with 
few exceptions, pronounced not to be ac- 
tions upon a “money demand,” but actions 
arising on penalties, and hence, actions 
sounding wholly in tort and not on con- 
tract, express or implied.** 

Construction of Different Terms Used 
in. Statutes—The language of the various 
statutes on attachment is not uniform and 
some terms used have been construed to 
embrace torts or some class thereof. For 
instance, we find the words “for the re- 
covery of money,” or in a “civil action 
for the recovery of money’? or ‘on con- 
tract express or implied for the direct pay- 
ment of money’** or “upon money de- 
mands whether ex contractu or ex delic- 
to.”** A former statute of New York pro- 
vided for attachment in actions “for the re- 
covery of money’ and it was held in the 
earlier authorities of that state that these 
words embraced demands ex delicto.4° In 
Saddlevene v. Arms*! (New York), it was 
held that when the statute authorizes attach- 
ment where “the action is for the recovery 


(32) Northwestern Life Ins. Co. v. Elliott, 
10 Ins. Law J. 333; S. C. 5 Fed. Rep. 225. See 
also Catts v. Phalen, 2 How. 376. 

(33) Grinnel et al v. Anderson, 81 N. W. 329. 

(34) St. John vy. Antrim Iron Co. (Mich.) 80 
N. W. 998; Watson v. Stever, 25 Mich. 386; To- 
lan v. Hodgeboom, 38 Mich. 624. 

(35) Shinn on Attachment and Garnishment, 
Sec. 15, page 21. 

(36) Minn. 

(37, Ark. 

(33) Cal. 

(39) Georgia Code. 

(40) Ward v. Begg, 18 Barb. 139; Floyd v. 
Blake, 11 Abb. Pr. 349; 19 How. Pr. 196. 

(41) 32 How. Pr. (N. Y.) 280. 





of the money” and probably where it mere- 
ly read “for the recovery of money” the re- 
lation of debtor and creditor must exist, 
and especially where the plaintiff is required 
to state the nature of his “claim” in the affi- 
davit, the word “‘claim” being held equiva- 
lent to “debt.” The statute of that state 
had formerly read “‘recovery of money,’ 
under which the earlier decisions grew up 
extending the remedy to torts, and subse- 
quently the statute was changed to read 
“recovery of the money.’ But under the 
later decisions of that state the use of 
either of these phrases or set of words has 
been treated as contemplating matters ex 
contractu.*? 

In one Mississippi case, under a statute 
authorizing attachment where the person 
having “the right of action” should make 
a certain complaint, on oath, it was held 
that the words “right of action” embraced 
demands ex delicto.** Another case in the 
same state under a statute confining the 
remedy to “actions or demands founded on 
any indebtedness, or for the recovery of 
damages for the breach of any contract, ex- 
press or implied, and for actions founded 
on any-penal statute,” it was held that the 
same did not apply to actions for tort.** It 
is apparent that the words “right of ac- 
tion” would include a demand for a tort, 
while the statute construed in the latter 
case is confined to debts, contracts and 
breaches thereof, or statutory penalties. 


Under the Georgia statute, an attachment 
was upheld in an action for breach of a 
contract to marry. But this does not meet 
with general favor, because such breach of 
contract is classified as a willful and ma- 
licious wrong to the personal character 
wherein damages are assessed strictly as a 
tort or punishment.*° 

In Delaware, the 


word “indebted” is 


(42) Shaffer v. Mason, 43 Barb. 501; 29 How. 
Pr. 55; Crossman v. Lindsley, 42 How. Pr. 107; 
Gordon v. Gaffey, 11 Abb. Pr. 1. 

(43) Lum v. Steamboat Buckeye, 
564. 

(44) Fellows v. Brown, 38 Miss. 541. 

(45) Morton v. Pearman, 28 Ga. 323; Contra: 
See Shinn on Attachment and Garnishment, p. 
26. 
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the cause of action,” and these words con- 
strued together are held in that state to 
limit the procedure to actions ex contractu, 
although if the words “cause of action” 
stood alone, they would embrace actions in 
tort.“ Such is the uniform construction 
where words of the above import are used ; 
and under similar statutes, in most states, 
the remedy has been confined to actions ex 
contractu and many hold that it will be 
awarded for liquidated damages only.‘ 


Without dwelling further upon the multi- 
tude of cases and diversified statutes in- 
volved in this subject, it is apparent, in the 
analysis of all of the decisions, that the fun- 
damental principle of attachment remains 
unshaken, viz., that it is to safeguard de- 
mands for debt and not for damages, un- 
less provided for by statute. Some of the 
authorities betray a disposition to extend 
the language of different statutes, rather 
than strictly construe them, and rather in- 








cline to hold that it is the duty of the courts 
to endeavor to reach the wrongdoer by the 
fiction of an implied promise. Some of 





these cases are prolix with ingenious argu- 
ments, intermixed with many sensible and 
logical reasons. But, no matter how much 


the relief by attachment may be coveted 





nor howsoever just, to secure the collection 
of damages to the injured party, yet we 
must be incorrigibly blind to the primary 
rules and history of this remedy in order to 
extend the same to actions wholly sounding 
in tort in the absence of plain and positive 
statutory assistance. -\ttachment proceed- 
ings in support of actions for personal in- 
juries, for instance, would be almost vicious 
in their tendencies. Torts may grow out of 
negligence through the acts of servants and 
agents, of the failure of servants 
to comply with statutory regulations, or 


or out 


occur through inadvertence or disobedience 


of the master’s orders: or an assault and 
(46) Smith v. Armour et al., supra. (Del.) 
(47) Drake, Attachment, Sec. 19, 226; 3 

Amer. & Eng. Ecy. Law, 134, 138, 191. (2d ed.) 











used, and a “showing’’ must be made “of battery may occur in the sudden heat of 


passion, as is usually the case, and attach- 
ments in support of actions for the civil 
wrongs up 
property and menace business, and some- 


would indiscriminately “tie” 
times become the means of extortion and 
oppression, as well as vexatious litigation; 
and oftentimes, as in civil actions for as- 
saults and like offenses, supplant in effec- 
tiveness and even punishment the criminal 
code. In many instances the action for dam- 
ages may be entirely speculative. But in 
the case of debt, the creditor furnishes or 
parts with property, money, wares, credit 
or services, and usually deals with the 
debtor with a view to his property holdings 
or income and ability to pay or his honesty; 
and if the debtor is about to leave the state 
or sell his property to defraud creditors, 
or about to commit some statutory ground 
for attachment, the process of attachment 
serves a salutary and proper purpose. The 
doctrine of attachment in aid of implied 
contracts, however, as heretofore  dis- 
cussed, has every element of justice, al- 
though such use of the writ in reality af- 


Where 


the act is a larceny or a fraudulent repre- 


fords relief against a tortious act. 


sentation, it seems to be a little far-fetched 


to create a contract of such character as 
to come within the meaning of “express or 
as used in attachment 


implied contracts” 
statutes. But where the parties sustain the 
contractual and fiduciary relations of attor- 
nev and client, principal and agent, trustee 
and cestui que trust, and the like, and where 
morey is embezzled and misappropriated, 
the implied promise to repay, which the 
law supplies on account of the tortious act, 
is certainly within the meaning of “actions 
upon contract, express or implied,’ and 
similar terms as employed in various at- 
tachment acts, This may be safely said to 
be the generally recognized doctrine in most 
jurisdictions and the progressive trend of 
WaAtLrer J. 


all the courts. Lotz. 


Hammond, Indiana. 
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CHATTEL MORTGAGE—CONDITION 
BROKEN. 


FULLER vy. McLEOD. 





Supreme Court of South Carolina, April 23, 
1912. 





A provision of a chattel mortgage cover- 
ing mules sold that if, before the note was due, 
the mortgagor “shall attempt to make way 
with or remove said goods and chattels, or any 
part thereof, from the place where they now 
ure,’ the mortgagee could take possession, only 
prevented the mortgagor from removing the 
mules in a way so as to impair the mortgagee’s 
security, so that it was error to instruct that 


the condition against removal would not be 
broken by any removal of the property from one 
place to another, unless it was with the view 


of taking it out of the mortgagee’s reach to 
prevent him from getting it. 


WOODS, J.: The defendant on March 29, 
1910, purchased from the plaintiff two mules, 
and for $360.18 of the purchase money gave 
him a note secured by a mortgage of the 
mules. The mortgage contained the follow- 
ing stipulation: “And provided, further, that 
said mortgagor shall retain possession of said 
goods and chattels until default be made in 
the payment of said note, but if the same is 
not paid when due, or if before the said note is 
due, the said mortgagor shall attempt to make 
way with or remove said goods and chattels, 
or any part thereof, from the place where they 
now are, then, and in either event, the said 
mortgagee, or his agent, shall have the right, 
without suit or process, to take possession of 
said goods and chattels, wherever they may be 
found and may sell the same or as much as 
may be necessary, at public auction for cash, 
after giving notice by advertisement ten days 
and shall apply the proceeds of said sale to 
the discharge of said debt, interest and ex- 
penses, and pay any surplus to said mortgagor 
and his assigns.” 

Both the plaintiff and the defendant were 
residents of the town of Bennettsville. Plain- 
tiff's place of business was in that town, but 
the defendant was engaged in the logging busi- 
ness in different parts of the state. In April, 
1910, the defendant, having occasion to go to 
Sumter to attend the trial of a cause in which 
he was interested as a party, drove the mules 
to that place. Thereupon Hardison, an agent 
of the plaintiff, went to Sumter, and made a 
demand for the possession of the mules on the 
ground that the defendant had breached. the 
condition of the mortgage against removal of 





the mules by driving them out of Marlboro 
county. Upon refusal of the demand, the 
plaintiff brought this action in claim and de- 
livery. The mules were seized by the sheriff 
on Monday, and the defendant on the following 
Wednesday gave the necessary undertaking 
and regained possession. In his answer the 
defendant denied that the condition of the 
mortgage had been broken, and set up a coun- 
terclaim, alleging that the plaintiff had wilful- 
ly, wantonly, and maliciously brought the ac- 
tion, and had taken the mules from him in vio- 
lation of his rights. On the trial the verdict 
was in favor of the defendant for the posses- 
sion of the mules, and for $25 actual damages 
and $150 punitive damages. 


(1) The presiding judge instructed the jury 
that the condition against removal contained 
in the mortgage would not be broken by any 
removal of the property from one place to 
another, unless the removal by the mortga- 
gor was “with the view of taking it out of 
the reach of the party to whom he mortgaged 
to keep him from getting it.” This we think 
was error. The condition of the mortgage 
“that, if before the said note is due, the said 
mortgagor shall attempt to make way with or 
remove said goods and chattels or any part 
thereof from the place where they now are,” 
cannct be construed literally, for such con- 
struction would have forbidden the removal of 
the mules from the stable where they then 
were, or driving them from place to place in 
the ordinary use for which they were purchas- 
ed. The reasonable construction is that the 
provision was intended to protect the mort- 
gagee against any removal of the mules which 
he could fairly regard an impairment of his 
security. This was the construction of a like 
provision on which the case of Marshall 
Springs & Co. v. Smith, 85 S. C. 196, 67 S. E. 
129, was decided. There the mortgagee ob- 
tained on the mortgage supplies to be used in 
the cultivation of a tract of land known as the 
“Jones place.” The mortgagor thereafter mov- 
ed away from the Jones place taking the 
mules with him. This was a removal which 
the mortgagee had a right to regard an im- 
pairment of his security, since it was accom- 
panied by a complete change in the mortga- 
gor’s business. 

(2) But we do not think there should be a 
new trial for this error of the circuit judge, 
because there is not the slightest evidence 
that the defendant did anything more than use 
the mules in the ordinary course of his busi- 
ness, or that the plaintiff had any reason to 
suppose that driving the mules to Sumter on 
an ordinary business trip would have any ef- 
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fect on his security. This being so, the court 
will not order a new trial. “This court should 
not order a new trial where from an examina- 
tion of the record it has no doubt the verdict 
of any fair jury would have been the same, 
even if no error had been committed. In such 
a case the errors should be regarded not preju- 
dicial.”” Edgefield Manufacturing Co. v. Mary- 
land Casualty Co., 78 S. C. 73, 58 S. E. 969. 

(3 The trial court was-also in error in 
allowing the defendant to prove as actual 
damages his personal expenses at Sumter and 
his traveling expenses incurred in the effort 
to procure sureties on his undertaking. These 
were special damages not alleged in the com- 
plaint, and were therefore not recoverable. 
Sonneborn y. Southern Ry. Co., 65 S. C. 502, 44 
S. E. 77. The only admissible item of actual 
damages proved was $6.75, paid by defendant 
for feed of the mules after they were seized. 
For this error there must be a new trial, un- 
less the defendant will remit all the actual 
damages included in the judgment’ except 
$6.75. 

The judgment of this court is that the judg- 
ment of the circuit court be affirmed on condi- 
tion that the defendant shall remit thereon, 
in writing, within 30 days after the filing of 
the remittitur $18.75 of the actual damages re- 
covered, and that, if he shall fail to do so, the 
cause be remanded for a new trial. 

GARY, C. J., and HYDRICK, J., concur. 


Note.—Condition Broken in Removal of Mort- 
gaged Property—There is little opportunity for 
the discussion of basic principles in the con- 
sideration of such a provision in regard to re- 
moval of property embraced in a chattel mort- 
gage. Nevertheless, the few cases we have 
found where the direct question was involved, 
show some diversity of view. These cases we 
give below. The question seems a very practical 
one. 

The principal case distinguishes but not very 
clearly the prior case to which it refers. In that 
case it was held that taking the mules away 
from the place where they were to remain at the 
other place constituted a breach and nothing 
was said about the security being thereby en- 
dangered. The opinion in that case said: “There 
was conclusive evidence that defendant breached 
the contract by abandoning the farm and remov- 
ing the property from the place where he stipu- 
lated to keep it, which breach by the terms of 
the contract gave plaintiffs right td the posses- 
sion of the mules under the mortgage.” Had the 
principal case merely have said that the use of 
the mules in the ordinary course of business did 
not constitute removal in the sense of the mort- 
gage, the distinction would have been clear. 

In Jones v. Smith, 123 Ind. 585, 24 N. E. 368, 
the provision was that mortgagor “expressly 
agrees not to remove the said property from the 
place where it now is without the consent of” 
mortgagee, the property being two horses. Mort- 
gagor “as a matter of favor, permitted a neigh- 





bor to temporarily use” one of them. Mortgagee 
claimed a breach and took possession. 

The court said: “There was no such breach of 
the condition of the mortgage as entitled the ap- 
pellant to take the property from the mortgagor. 
The nature of the property embraced in the mort- 
gage assists in determining what use may be made 
of it by the mortgagor, and if the use is a rea- 
sonable one there is no breach of the condition 
of the mortgage. * * * It is evident that the 
rights of the mortgagee were not put in jeopardy, 
and it is also evident that the temporary loan to 
a neighbor was a reasonable use of the property. 
The construction for which appellant contends 
is too harsh and unreasonable to find favor with 
the courts.” 

We do not see how the nature of the property 
plays a part in this decision. As to any farming 
implement or portable chattel the same argu- 
ment could be used. This case goes a step fur- 
ther than the principal case does, unless the per- 
formance of acts of neighborly courtesy or kind- 
ness may be judicially noticed as fairly con- 


templated by the parties. By the same token a~ 


threshing machine could be loaned to neighbors 
ad libitum—a practice that would depreciate its 
value. There is something here closely approach- 
ing a jury question. 

In Walker v. Radford, 67 Ala. 446. the exact 
terms of the clause against removal do not appear. 
Plaintiff brought injunction, alleging that de- 
fendant was about to leave the state and take the 
mortgaged property—two horses—with her, and 
plaintiff mortgagee would thereby lose her secur- 
ity. Defendant denied she was about to remove, 
but admited she was going on a visit to her 
mother in another state and purposed to use the 
horses in this way and said horses would be soon 
returned. The court ruled it was proper to deny 
the injunction, saying: “If it be conceded to the 
appellant that a removal of the personal property 
beyond the jurisdiction of the court was appre- 
hended, and was intended and about to be made, 
it was a mere temporary removal, not intended to 
be continued until the maturity of the debt. Nor 
does it appear there was any increased probability 
of deterioration in value because of the mere 
temporary removal, or that in consequence the 
rights of the mortgagee were placed in serious 
jeopardy. It is the jeopardy of the rights of the 
mortgagee by the removal of his property beyond 
the reach of his legal remedies when he is en- 
titled to resort to them, that forms a ground of 
equitable interference. * * * But it is not intended 
that the mortgagor or the debtor shall be hindered 
and denied the legitimate use of the property, in 
subservience of «is convenience or pleasure.” It 
was also said there was “a manifest intention of 
returning before the law day of the mortgage. 
and afforded of itself no ground for a reason- 
able apprehension,” that the property would not 
be forthcoming, etc. 

This extends the liberty of removal very great- 
ly. A present manifest intention ought not to 
suffice. This might be succeeded after the prop- 
erty had in good faith been placed out of the 
jurisdiction by a subsequent intention. As a mat- 
ter of fact, in the interim of departure and in- 
tended return, the mortgagor had virtually no 
security at all. This would seem to have been a 
change in the situation for which equity ought 
to have afforded relief. 

The view we suggest was taken in King v. 
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Wright, 36 Minn. 128, 30 N. W. 448. In that 
case there was a mortgage upon horses and it 
provided that “if any attempt shall be made to 
remove, dispose of or injure said property, or 
any part thereof, mortgagee could take same 
wherever it might be found, etc. The mortgagor 
took the horses, as he alleges, for a temporary 
purpose, to another state, where they were re- 
taken by mortgagee. The court said: “The tak- 
ing of the property into Dakota was a breach of 
the condition of the mortgage. Without under- 
taking to define what, in all cases, would be a 
removal of the property, within such a condi- 
tion, we have no hesitation in saying that tak- 
ing the property for any such purpose whatever, 
without the consent of the mortgagee, out of the 
state, and beyond the jurisdiction of its courts, 
ig a removal prohibited by the condition.” 








CORRESPONDENCE. 


JUDGE-MADE LAW. 
Editor Central Law Journal: 

It is said that in Kentucky there is a county 
that has no doctors: if a patient gets well, he 
will not pay; and if he dies, his relatives shoot 
the doctor. The courts of this country are get- 
analogous predicament. 

Several years ago it was the common cry that 
judges were too technical; that they construed 
statutes strictly according to the letter, instead 
of according to the purpose or end for which 
the statutes were enacted. Eventually’ the 
judges began to interpret statutes more liber- 
ally, and occasionally read words into a statute 
or left words out in an endeavor to meet the 
public clamor for popular construction. Then 
the howl went up about judge-made laws, and 
for some years that has been the cry against 
the courts. Recently the courts of New York 
returned to the strict construction and by ad- 
hering to the letter of the statute held the Com- 
pensation Act unconstitutional and that the 
Tenement House Act did not apply to apart- 
ment houses. These decisions brought out a 
Rooseveltian roar and severe criticism from 
Mayor Gaynor and others. 

What are the courts to do? Many of the peo- 
ple expected that when the distinction between 
law and equity practice was abolished, the 
courts would give great elasticity to statutes 
which were unconscionable and would admin- 
ister justice in spite of them. This would re- 
quire less statutory law and take the sting out 
of the enforcement of civil law. 

Would it not be better to give our courts more 
latitude and when a statute under strict con- 
Struction would do injustice, allow the court or 
Jury to do justice by varying from the statute 
So far as necessary to accomplish that end? 
Would it not be better for the court to give re- 
lief immediately in every instance than to un- 
justly enforce the law until a Legislature may 
be induced to modify it? 

After hearing the evidence and the arguments 
of attorneys who have carefully examined the 
law, a court is in the best position to know 
whether the strict construction will do injus- 


ting into an 





tice, and a court should not be required to do 
injustice under any circumstances. Therefore, 
I say, let us go one step farther in uniting law 
and equity, so as to give judges the authority 
to resort to equity when the statute by reason 
of its universality will only allow partial jus- 
tice or will cause an unnecessary hardship in 
a particular case. If this is court legislation, 
let us have it. CHAS. M. SCANLAN. 
Milwaukee, Wis. 








. BOOK REVIEW. 


AMERICAN ANNOTATED CASES. 





This publication to be cited as to the volume 
before us as Ann. Cas. 1912 A. contains “Cases 
of general value and authority subsequent to 
those contained in American Decisions, American 
Reports and the American State Reports.” 

Each of the cases in this volume gives the 
official volume and the report in the West Sys- 
tem.where it is found and to each is found a 
note, some of these notes being quite elaborate. 

The volume contains some 1,400 pages and the 
eases show critical selection and the annota- 
tion quite thorough and discriminating in dis- 
cussion. 

The book is bound in 
typographical execution such as it should be 
from such well-known publishing houses as 
Bancroft-Whitney Co., San Francisco, and Ed- 
ward Thompson Co., Northport, L, I. 


law buckram and the 








HUMOR OF THE LAW. 


“T went into a stationery store,” wrote one of 
our esteemed correspondents, recently, “and ask- 
ed the young clerk for blanks for Warranty 
Deed by Corporation.” 

He replied most confidently: “With or with- 
out Dower?” 


An Irishman, a newly appointed crier in the 
County Court of+ Australia, where there were a 
great many Chinese, was ordered by the judge 
to summon a witness to the stand. 

“Call for Ah Song,” was the judge’s command. 

Pat was puzzled for a moment. He glanced 
slyly at the judge, but found him as grave as 
an undertaker. Then, turning to the spectators, 
he cried out in a loud voice: 

“Gentlemen, would any of yez be good enough 
to give his honor a song?” 


Senator La Follette, according to the St. Louis 
“Republic,” at a dinner in Madison, Ill., said 
of a certain notorious trust: 

“That trust won't be this year so boisterous 
and blatant as it used to be. That trust has 
certainly become subdued.” 

He smiled. 

“Its spirit is as humble now as the spirit of 
a very ugly man who visited a matrimonial 
agency and said he'd like to find a wife. But 
the agent, looking the man over, returned 
sternly: 

“I'm afraid it won't be easy 
for you, my friend.’ 

“T thought,’ said the applicant, ‘you might 
have something shortsighted on your books.” 


to find a wife 
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Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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h. Abatement and Revival—Statutory Con- 


struction.—The statutes changing the common- 
law rule of the survival and revival of actions 
must be liberally construed.—Crawdfordsville 
Trust Co. v. Ramsey, Ind., 98 N. E. 177. 

2. Attorney and Client—Contingent Fee.— 
A settlement by a defendant with plaintiff, 
Where defendant knew of a contingent fee con- 
tract, held to render him liable for the contract 
fee of the attorney.—Newport Rolling Mill Co. 
v. Hall, Ky., 144 S. W. 760. 


5. Bankruptey Adjudication.—Execution of 
a preterence may be sufficient to support a bank- 
ruptcy adjudication, though it may be one which 
cannot be avoided by the trustees.—Alter Vv. 
Clark, U. S. D. C., 193 Fed, 153. 

4. Attorney Fees.—Attorneys for bankrupt 

held not entitled to any fees for services in ob- 
taining a judgment in favor of the bankrupt 
before bankruptcy, but only entitled to fees 
for collecting the judgment for the trustee.— 
In re Blum, U. S. D. C., 193 Fed. 304. 
5 Chattel Mortgage.—Chattel mortgage on 
a stock of merchandise in possession of the 
mortgagor who thereafter became bankrupt 
held invalid as against his trustee in bankruptcy 
for failure of the mortgagee to require an ac- 
counting and application of sales to the payment 
of the mortgage debt.—In re Geiver, U. S. D. 
Cc., 193 Fed. 128. 

6. Discharge.—A bankrupt’s creditor who 
held a provable claim under a former proceed- 








ing held not estopped to object to the bank- 
rupt’s discharge for failure to apply therefor 
in the first proceeding.—In re Bacon, C C. A, 
193 Fed. 34. 

7.——Equity.—A bankruptcy court as a court 
of equity has jurisdiction in its discretion to 
award costs against an objecting creditor who 
fails to substantiate objections to the bank- 
In re Miers, U. S. D. C., 193 





rupt’s discharge. 
Fed 288. 

$.—Invalidating Security.—That a_ security 
for money loaned was taken in the form of a 
deed, instead of a mortgage, in order that the 
money so loaned might not be taxed, did not in- 
velidate the security.—Alter v. Clark, U. S. D. 
C., 193 Fed. 153. 

9.——-Indorsers.—A joint note, executed by a 
bankrupt corporation and another to C. and by 
him indorsed to a bank for value, held the obli- 
gation of the corporation, and C., being liable to 
the bank as indorser, was entitled to tile proof 
of claim thereon.—In re Elletson Co., U. 8. D. 
c., 193 Fed. 84. 

10.——Lien.—That the misuse of a trust fund 
had operated to swell the general assets of 
the bankrupt is not sufficient to create a lien 
on such assets in favor of the cestui que trust. 

In re Brown, C. C. A., 193 Fed. 24. 

11.——Partnership.—A pretended dissolution 
of a partnership, with fraudulent intent to place 
the continuing partner so that he could claim 
individual exemptions in bankruptcy from the 
tiim assets, is ineffectual as against partnership 
creditovs.—In re Abrams, U. 8S. D. C., 193 Fed. 
23%. 

12.——Pledge.—Where a pledge of corporate 
property by an agent was assented to by a 
bankrupt's president, the bankrupt’s trustee was 
not entitled to recover the property in replevin 
from the pledgee, irrespective of the factor’s 
act, though the original possession by the agent 
Was larcenous.—Wood y. Simpson, 133 N. Y. 
Supp. 1069. 

13.——Preference.—An assignment of ‘accounts 
by a bankrupt to secure a part of the price of 
goods concurrently sold and delivered held not 
voidable as a preference, but that the assignee 
Was not entitled to apply the balance collected 
from the assigned accounts to the balance of 
the debt under a parol agreement with the bank- 
rupt.—In re Empire Cork Co., U. S. D. CG. 19 
Fed. 225. 

14.——Sale 
bankruptcy should be set aside only for cause 


»y Trustee.—Sale by a trustee in 


properly shown, and sufficient to move the con- 
science of the court.—In re Metallic Specialty 
Mfg. Co., U. 8S. D. C., 193 Fed. 300. 

15.——Selection of Truste e.- Election of a 
rustee in bankruptcy held not vitiated because 
he officiated with the bankrupt’s attorney.—In 
re Fisher, U. S. D. c., 193 Fed. 104. 

16.——Trust Funds.—Trust funds which have 
been fraudulently diverted or appropriated by 
a bankrupt can be recovered of the receiver, 
if they can be identified, or if the appropriation 
resulted in increasing the bankrupt's assets that 
came into the possession of the trustee.—In re 
M. E. Dunn & Co., U. S. D. C, 193 Fed. 212. 

17. Banks and Banking—Collection.—-When 
check is indorsed to a bank for collection and 
credit for deposit to payee’s account, agency of 
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pank to collect is revocable by instruction to 
bank upon which check is drawn to withhold 
payment.—Cronheim vy. Postal Telegraph Cable 


Co., Ga., 74 8S. E. 78. 


18.——Criminal Law.—In a prosecution for 
aiding and abetting a national bank clerk to 
misappropriate the bank’s funds, by means of 
fifty different overdrafts, the fact that the 
bank's officers had knowledge of one or two of 
the transactions did not relieve them of their 
criminal character.—Keliher v. United States, 
cc. A., 193 Fed. 8. 


19. Bills and Notes—Antececent Debt.—One 
taking negotiable paper as security for an an- 
tecedent debt without notice is a bona fide hold- 
er.—Miles v. Dodson, Ark., 144 S. W. 908. 

20.——Inquiry.—Where a check was presented 
to an indorsee by a person claiming to be the 
agent of the maker, the fact that the alleged 
agent was willing to take a release of his own 
debt for a part of the amount of the check was 
put the indorsee inquiry as to 
authority.—Johnson v. Harrison, 
930. 


sufficient to on 
the agent's 
Ind., 97 N. E. 
21.——-Void Note. 
makes the consideration of illegal, the 
note is valid in the hands of a bona fide holder. 


-Where a statute merely 





a note 


—Bluthenthal & Bickart vy. City of Columbia, 
Ala.. 37 So. 814. 
22. Brokers — Commissions. — Where agent 


employed to effect loan is prevented from at- 


tempt to complete transaction by refusal of 
employer to accept the loan, he can recover the 
reasonable value of his services.—Little v. Lig- 
gett, Kan., 121 Dac. 127. 


23. Building Coatracts—Architects.—Under a 
contract requiring an architect's 
payment to the contractor, the 
employ a supervising architect ren- 
unnecessary to preduce such a certifi- 
Feldman v. Goldblatt, 1383 N. Y. Supp. 


building cer- 
tificate 
failure to 
ders it 
cate.- 
945. 
24. Cancellation of 
a suit to 
that it 
though on 


before 


Instruments— Fraud.—In 
land on the ground 
fraud, defendant, 
the conveyance by fraud, 
on the purchase money 
Carter, Mo., 144 S. W. 797. 


deed to 
by 


annual a 
was obtained 
obtaining 
is entitled to 
paid by him.—Leslie v. 


interest 


25. Carriers of Passengers—Elevators.—One 
who maintains a passenger elevator which the 


public is invited to use must exercise the high- 
est degree of skill and foresight consistent with 


its efficient use.—Cubbage v. Estate of Conrad 


Youngerman, lowa, 134 N. W. 1074. 
26 Liability.—A railread company is 1ia- 
ble for injuries to a passenger by the negli- 


gence of an employe of another road using the 


same depot in handling a baggage truck.— 


Kansas City Southern Ry. Co. v. Watson, Ark., 
144 8S. W. 922. 
27. Rights of Passengers.—Passengers 


having paid for passage over three lines of road 
is entitled to be carried to destination without 
further payment of fare, notwithstanding error 
of intermediate line in issuance of t'cket in re- 
turn for original ticket.—Ann Arbor Ry. Co. v. 
Amos, Ohio, 97 N. E. 978. 





28.- Rules.—In absence of statute, a rail- 
road may adopt a rule that certain trains will 
stop only at designated places.—Southern Ry. 
Co. v. Flanigan, Ga., 74 S. E. 86. 


4 





29. Chattel Mortgages—Surety.—A surety 
who received security from his principal may 
deal with the principal respecting such security, 
and it is not necessary, where defendant gave 
his note to a bank with a chattel mortgage 
owned by defendant as security, that the bank 
should consent to its release on partial payment 


and substituted security.—Janek v. Buzzelli, 
Wis., 134 N. W. 1124. 
30. Common Carriers—Equal Facilities.— 





A railroad company is bound to permit any ex- 
press company to operate on its lines.—State ex 
inf. Attorney General v. Missouri Pac. Ry. Co., 
Mo., 144 S. W. 863. 





ol. Commerce—Garnishment.—To charge a 
railroad company as trustee of goods delivered 
to it as a carrier for interstate shipment would 
not be an unlawful interference with interstate 
commerce.—Rosenbush _ y. Bernheimer, 
97 N. E. 984. 


Mass., 


32. Interference.—Order of 

Commission, relating to charges for delivering 
messages, held not an interference with inter- 
state commerce.—Western Union Telegraph Co. 
v. State, Okla., 121 Pac. 1069. 
33. Compositions With Crediters—Oval.—A 
composition agreement need not be in writing. 
Atlas Engine Works vy. First Nat. Bank, Ind., 
97 N. E. 952. 





Corporation 


Constitutional Law—Forfeiture.—Matking 
the entry on the official record of forfeiture 
facie evidence that preliminary steps to a for- 
feiture were properly taken under Laws Kan. 
32 Sup. Ct. Rep. 248. 


or 
oo. 


° 
o4. 





Osteopathy.—Requirements of laws as 
to licensing and registering medical practition- 
ers, which do not contemplate inquiry into ap- 
plicant’s knowledge, held not to infringe the 
rights, under Const. U. S. Amend. 14, of a per- 
son holding a diploma from a school of osteo- 








pathy, who has not pvesented this diploma to 
the board of medical examiners created by 
statute.—Collins y. State of Texas, 32 Sup. Ct. 
Rep. 286. 

36.——Public Utility.—The state by any of 
its agencies may not so regulate the rates of 


a street railroad company as to 
its owners just compensation for 
St. Louis & Suburban Ry. Co. y. 
ville.—U. S. D. C., 193 Fed. 95. 


37. Contracts—Construction.—In 


withhold from 
its use.—East 
City of Belle- 


construing 


a contract, partly written and partly printed, 
the court should give greater weight to the 
written than to the printed provisions.—John 
Deere Plow Co. vy. City Hardware Co., Ala., 57 
So. 821. 

38.——Enforceability.—A void contract can- 
not be enforced, however inequitable it may ap- 
pear not to enforce it.—Pipe Creek School Tp. 
v. Hawkins, Ind., 97 N. E. 936. 


39.——Inducement and Consideration.—VW hile 
there is a difference between the inducement to 
and the consideration for a contract, in the 


absence of fraud or mistake, the consideration 
regarded as such by the parties will be deemed 
sufficient.—Brown v. Marion Commercial Club, 
Ind., 97 N. E 958. 

40. Contribution— Joint Debtor.—Contribu- 
tion is a right belonging to one of two or more 
joint debtors, arising out of the relation of the 
has been compelled to pay 


parties, where he 














410 


CENTRAL LAW JOURNAL. 





No. 99 


+ oe 











more than his just share.—Yore v. Yore, Mo., 
144 S. W. 847. 

41. Conversion—Equity.—Where a will con- 
tains provision purporting to devise realty to 
several persons, followed by a direction that it 
be sold and proceeds be divided equally among 
them, right of legatee is subject to lien of judg- 
ment existing at testator’s death.—Penalosa 
State Bank vy. Murray, Kan., 121 Pac. 1117. 

42. Copyright—Federal Right.—A decision of 
a state court enforcing common law performing 
rights of owner of unpublished play as against 
owner of a copyrighted adaptation, who stood 
on his copyright, denies a federal right.—Ferris 
vy. Frohman, 32 Sup. Ct. Rep. 263. 

43 Corporations—Agency.—Where the presi- 
dent of a corporation assented to a pledge of 
jewelry belonging to it, the corporation was 
bound, though the corporation itself was a 
mere shell organized to defraud wholesale jew- 
elers.—Wood v. Simpson, 133 N. Y. Supp. 1069. 

44.——Jurisdiction.—.. foreign insurance cor- 
poration heid to have submitted itself to the 
jurisdiction of the courts of the state by appear- 
ing and answering to the merits, though dis- 
solved in the state of its domicile.—Frink v. 
National Mut. Fire Ins. Co., S. C., 74 S. E. 33. 

45.——Ostopathy.—A corporation running an 
osteopathic and the president of -its 
faculty were jointly liable for malpractice by 
the president.—Atkinson y. American School of 
Osteopathy, Mo., 144 S. W. 816. 

46.——Transacting Business.—Where a _ cor- 
poration brought attachment and filed an at- 
tachment bond in a county, such act constituted 
transaction of business therein and authorized 
the bringing of a subsequent suit against the 
corporation on the bond in such county.—Hay- 
McDonald, Wash., 121 Pac. 984. 

47. Courts—Appeal and Error.—Decision of 
state court dismissing suit by foreign corpora- 
tion to recover back a franchise tax under a 
state statute alleged to contravene the federal 
Constifution, resting in part on ground that the 
tax was voluntarily paid, cannot be reviewed in 
federal Supreme Court.—Gaar, Scott & Co. v. 
Shannon, 32 Sup. Ct. Rep. 236. 

48 Jurisdiction.—A suit by the assignee of 
patent to compel the assignor and assignee of 
a later patent, appearing to be for an improve- 
ment, to assign patent for such improvement 
to complainant, is within jurisdiction of a state 
court.—New Marshall Engine Co. v. Marshall 
Engine Co., 32 Sup. Ct. Rep. 238. 

49. Practice.—The Circuit Court of Appeals, 
on an appeal from an interlocutory order, may 
direct the bill to be dismissed, if complainant 
is not entitled to sue.—Metropolitan Water Co. 
v. Kaw Valley Drainage Dist. of Wyandotte 
County, Kan., 32 Sup. Ct. Rep. 246. 
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5, Covenants—Breach.—A known highway 
established by statutory proceedings is not a 
breach of a general covenant of warranty.— 
Crans vy. Durdall, Iowa, 134 N. W. 1086. 

51. Criminal Evidence—Suspicion of Guilt.— 
Where there was no evidence to prove the crime, 
except inconclusive admissions raising only a 
suspicion of guilt, the conviction was errone- 
ous.—Childs y, State, Ga., 74 S. E. 89. 

52. Criminal Law—Impartial Trial.—Where 
a large crowd of people, hostile to accused, 
crowded, the space within the bar immediately 





around the judge, jury, and witnesses, so that 
his attorney could not see the witnesses whom 
he was examining, there was an interference 
with the right of the accused to meet the wit- 





nesses face to face.—State v. Weldon, S. C, 
74S. E. 43. 
53. Instructions.—A charge that a single 


fact inconsistent with accused’s guilt is suffi- 
cient to raise a reasonable doubt is proper.— 
Robertson vy. State, Ala., 57 So. 829. 

54. Self-Crimination.—Admission at the 
trial of the testimony of accused, voluntarily 
given at preliminary hearing, held not to violate 
his privilege against self-crimination accorded 
by Const. Amend. 5.—Powers v. United States, 
32 Sup. Ct. Rep. 281. 

55. Curtesy—Seisin.—Seisin of the wife, 
either in law or in deed, is sufficient to support 
curtesy.—Majors yv. Cryts, Mo., 144 S. W. 769. 

56. Damages—Earning Capacity.—Impair- 
ment of general earning capacity of a person 
injured may ke presumed from impaired physi- 
cal capacity.—Cubbage v. Estate of Conrad 
Youngerman, Iowa, 134 N. W. 1074. 

57. Deeds—Cancellation.—Where the grantee 
in a deed obtained possession thereof and had 
it recorded, without any intent on the grantor’s 
part to deliver the same, the grantor was enti- 
tled to have it set aside, and the record can- 








celed.—Freeman vy. Alexander, Ore., 121 Pae. 
961. 

58. Rule in Shelley’s Case.—The rule in 
Shelley’s case is recognized in Indiana as a 


rule of property, and not one of construction. 
—Newhaus v. Brennan, Ind., 97 N. E. 938. 

59. Divoree—Alimony.—While alimony can- 
not be awarded against a nonresident not per- 
sonally served with process, having secured a 
divorce, on constructive service, may obtain ali- 
mony in subsequent proceedings in which the 


husband is personally served.—Parker v. Par- 
ker, Mass., 97 N. E. 988. 
60. Separate Maintenance.—An agreement 





for the separate maintenance of a wife, entered 
into before divorce, does not oust the court of 
jurisdiction to award alimony.—Levy v. Levy, 
133 N. Y¥. Supp. 1084. 

61. Embezzlement—Intent.—That accused in- 
tended to repay the amount of the proceeds of 
a check embezzled by him out of certain notes 
held not a defense to a prosecution for embez- 
zling the proceeds of the check.—Nesbitt V. 
State, Tex., 144 S. W. 944. 

62. Eminent Domain—Right to Exercise.—A 
railroad company may not condemn land beyond 
the termini mentioned in its articles of incor- 
poration.—Reed Orchard Co. v. Superior Court 
of Yolo County, Cal., 121 Pac. 1011. 

63. Equity—Laches.—Mere delay for a period 
less than that prescribed by limitations does not 
amount to laches.—Furman y. Craine, Cal., 121 
Pac., 1007. 

64. Laches.—Laches is an equitable defense 
sometimes allowed when the period of limitation 
has not lapsed on the ground that there has 
been such a change in the conditions that de- 
fendant is put at a disadvantage.—Leslie V. 
Carter, Mo., 144 S. W. 797. 

65. Nune Pro Tunc.—Final decree nunc pro 
tune cannot be entered in foreclosure on a pro 
confesso order where no final decree has been 
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directed and through inadvertence has been 
omitted from  entry.—Cuebas y Arredondo Vv. 
Arrendondo, 32 Sup. Ct. Rep. 277. 

66.—— equity will not presume a re- 
lation of trust and confidence in order to exer- 
cise its jurisdiction to relieve against fraud.— 
Todd v. Pratt, 133 N. Y. Supp. 949. 

67. Estoppel—Infancy.—Where a widow in 
community and her children, who are emanci- 
minors, unite in executing a note and 
mortgage, and the minors unite in a notarial 
act declaring that their motner has settled 
with them, they cannot be heard to say that 
there was ng settlement with the mother and 
tutrix, and that the minors have a legal mort- 
gage priming that so given by them.—Robertson 
vy. Goldsmith, La., 57 So. 908. 

68.——Knowledge.—That one who promised 
to pay money for property which he already 
owned only stated one ground of refusal when 
payment was demanded held not to estop him 
from setting up all defenses, when action is 
brought against him.—Glover vy. Berridge, Kan., 
121 Pac. 1130. 

69. Transactions.—From 
necessity strict rules of evidence must be re- 
laxed in support of ancient and dim transac- 
tions.—Hartwell v. Parks, Mo., 144 S. W. 793. 

70.- Mortality Tables.—Mortality tables are 
admissible in evidence, although the person 
whose expectancy of life is in question is not 
in normal health.—Cubbage v. Estate of Con- 
rad Youngerman, Iowa, 134 N. W. 1074. 

71. Executors and Administrators—Ante- 
Nuptial Contract.—An ante-nuptial contract 
does not bar, but renders discretionary, an al- 
lowance of a year’s support on the death of the 
husband.—In re Uker’s Estate, Jowa, 134 N. W. 
1061. 

72.——Costs in Will Contest.—Executor 
named in instrument admitted to probate may 
be allowed his actual costs and expenses in un- 
successful contest of probate of a later will.— 
In re Waldron’s Will, 133 N. Y. Supp. 1104. 

73 Estoppel.—-Though a widow may be 
estopped from asserting her claim to a year’s 
support, such estoppel will not debar her minor 
children from having a year’s support in their 
deceased father’s estate. —Jones v. Cooner, Ga., 
74S. E 51. 

74. Fraudulent Conveyances—A'ttachment.— 
A creditor may sue out an attachment, where 
a debtor executes a mortgage to hinder or delay 
a creditor, but without intending to defeat the 
claim, though the mortgage is valid.—Hafelfin- 
ger v. Perry, Colo., 121 Pac. 1021. 

7 Change of Possession.—A transfer of 


oO. 
stock of merchandise is fraudulent as to credit- 
ors, unless accompanied by immediate delivery 
and continued change of possession.—McCord- 
Collins Mercantile Co. v. Dodson, Okla., 121 Pac. 

76. Wearing Apparel.—Gifts of necessary 
wearing apparel and personal ornaments by a 
husband to his wife are not within Code 1906, 
sec. 2522, providing that a transfer of “goods 
and chattels” between husband and wife is in- 
valid as against third persons, unless in writing 
and acknowledged and filed for record as a mort- 
neti v. Hemingway, Miss, 57 So. 


Cuebas y 
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77. Frauds, Statute of—Oral Contract.—A con- 
tract that, in consideration of defendant’s pay- 
ment for services of a conveyancer, he should 
have a lien on the land, and that if the owner 
failed to repay him within a year he was to take 
possession and have the land as his own, was 





within the statute of frauds, not being an agree- 
ment to execute a lien in the future.—Folk v. 
Brooks, S. C., 74 S. E. 46. 


78. Gaming—Lex Forl.—A gaming contract, 
condemned by the laws of the state, will not 
be enforced by its courts, even if valid in the 
state where it was made.—Burrows v. Witcover, 
N. C., 74 S. E. 11. 


79. Hebeas Corpus—Jurisdiction.—One con- 
fined under a final judgment of a criminal court 
of record cannot be discharged on habeas cor- 
pus, unless that court had no jurisdiction to im- 
pose the sentence inflicted.—People v. Quarta- 
raro, 133 N. Y. Supp. 985. 


80. Homestead—Abandonment.—W here the 
grantor, after conveying the homestead without 
joinder of his wife, retained control of the land 
and rented it in his own name, the possession 
of the tenant was his possession, so that there 
was no abandonment, under Exemption Act, sec. 
4.—Morgan v. Poe, Ill., 98 N. E. 248. 

81. Selection.—Upon failure of the widow 
or minor children to make selection of a home- 
stead, the probate court must make the selec- 
tion; but there is no such duty on the executor 
or administrator.—Chamboredon y. Fayet, Ala., 
57 So. 845. 

82. Wills.—A testator cannot by will bar 
the right of his wife and minor children to 
claim homestead, in accordance with Code 1907, 
§ 4197.—Chamboredon y. Fayet, Ala., 57 So. 845. 

83. Husband and Wife—Presumption.—After 
a lapse of more than 50 years and in the ab- 
sence of any claim to the contrary, it will be 
presumed that a conveyance by a married wo- 
man was with the consent of her husband.— 
hoy Cameron & Co. y. Cuffie, Tex., 144 S. W. 
1024. 

84. Injunction—Police Officers.—Police  offi- 
cers will not be enjoined from warning the pub- 
lic concerning complainant’s business, in good 
faith, nor from performing other proper duties 
in the exercise of general police power, though 
in an oppressive or unlawful way.—Kearney v. 
Laird, Mo., 144 S. W. 904. 

85. Insurance—Forfeiture.—The rule that an 
insurance contract shall be construed strictly 
against the insurer is especially applicable to 
forfeiture clauses.—Continental Casualty Co. v. 
Ogburn, Ala., 57 So. 852. 

86.——Insurable Interest.—Insured may name 
as beneficiary another having no insurable in- 
terest in his life.-—Western Life Indemnity Co. 
v. Rupp, Ky., 144 S. W. 74 

87. Liability Policy.—Under an employer's 
liability policy for $5,000, stipulating that in- 
sured should not settle without insurer’s con- 
sent, insurer was not entitled to benefit propor- 
tionally with insured by a settlement, made 
after judgment and affirmance, not reducing the 
amount below $5,000.—Mears Mining Co. v. 
Maryland Casualty Co., Mo., 144 S. W. 883. 

88. Liability.—Failure of an insurance 
company to have its agents licensed by the 
Commissioner of Insurance held not to relieve it 
from liability on policies written by unlicensed 
agents.—Smith v. State, Wis., 134 N. W. 1123. 

89. Judgment—Law of the Case.—An ap- 
pealable decision of the probate court, which 
Was not appealed from, is the law of the case, 




















whether right or wrong.—Bartlett y. Slater, 
Mass., 97 N. E. 991. 
90. Landlord and Tenant—Oral Lease.—A 


valid oral lease is not abrogated by refusal of 
one of the parties to subsequently sign a writ- 
ten lease.—Bauer y. Strauss, 133 N. Y. Supp. 
1010. 

91. Libel and Slander—Slander Per Se.—A 
matter may be libelous per se where, were it 
only spoken, it would not be slanderous per se. 
—Orchard v. Globe Printing Co., Mo., 144 &. W. 
812. 

92. LéAmifation of Actions—Accrual of Action. 
—tUsurious transaction, from the date of which 
the two years’ limitation prescribed by Rev. 
St. § 5198, for actions to recover back twice the 
amount of interest paid a national bank, begins 
to run, occurs on date of payment of the usuri- 
ous interest.—McCarthy v. First Nat. Bank, 32 
Sup. Ct. Rep. 24 
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93.—Accrual of Action.—The cause of ac- 
tion of a surety against his principal for reim- 
bursement of a payment made by the surety 
arises where such payment was made, although 
the principal was not then a resident of the 
state.—Runkle y. Pullin, Ind., 97 N. E. 956. 


94. Literary Property—Public Presentation. 
—Exclusive common-law performing rights of 
the owner of an unprinted and unpublished play 
are not lost by public presentation.—Ferris v. 
Frohman, 32 Sup. Ct. Rep. 263. 


95. Master and Servant—Burden of Proot.— 
To subject a master to liability in an action 
for the death of an employe, it is incumbent 
on the plaintiff to show not only negligence on 
the part of defendan*, but causal connection 
between that negligence and the injury of the 
deceased.—Perkins v. Northern Pac. Ry. Co., 
uU. S: C. C. 193 Fed. 219 

96 Monopolies—Franchise.—A municipal cor- 
poration is without the power to grant an ex- 
clusive franchise to a water company, for 
Const. art. 1, § 26, provides that the perpetui- 
ties of monopolies are contrary to the genius of 
a free government.—Ennis Waterworks v. City 
of Ennis, Tex., 144 S. W. 930. 

$7. Money Received—Burden of Proof.—The 
burden was upon plaintiff in an action for 
money had and received to show that the money 
was received for plaintiff's use by defendant. 

Blake v. Corcoran, Mass., 97 N. E. 1002. 

YS. Mortgages — Absolute Deed. — Absolute 
deeds executed to a lender of money in consid- 
eration of money loaned, the property to be con- 
veyed on repayment of the loan, were mortgages, 
—Alter v. Clark, U. S. D. C., 193 Fed. 153. 

99.- ~Foreclosure.—In the absence of con- 
trary evidence, it is presumed that the foreclos- 
ure of a mortgage under power of sale was 
regular.—Harton y. Little, Ala., 57 So. 851 

100. Neglizgence—Sudden Emergency.—The 
doctrine of sudden emergency is recognized only 
as bearing on the question of contributory neg- 








ligence.—Cubbage y. Estate of Conrad Younger- 
man, Towa, 134 N. W. 1074. 
101. Partnersh’ p—Agency.—aA partner has 


no implied authority to make unlawful con- 
tracts.—Minthorn y. Haines, Mich., 1384 N. W. 
1112. 

102.——Tort.—A partner mav sue his co-part- 
ner in conversion on a sale of a chattel in de- 
nial of partnership interest.—Weiss v. Weiss, 
133 N. Y. Supp. 1021. 

103. Partition—Improvements.—One in pos- 
session who, in rood faith, placed improvements 
on land was, upon partition, entitled to compen- 
sation.—Folk v. Brooks, S. C., 74 S. E. 46. 

104. Principal and Agent—Authority of 
Agent.—While an agent’s authority to enter 
into contracts for the sale of land must be in 
writing, such a contract is not a contract to 
convey lands which must be recorded within 
section 2816.—Berberet vy. Myers, Mo., 144 S. W. 

105. Ra‘tlroads—Obstructing Street.—A _ rail- 
road company unnecessarily obstructing tne 
principal street of a town by its train held re- 
quired to exercise reasonable care to avoid dan- 
mers to pedestrians attempting to pass between 
cars.—Freeman y. Terry, Tex., 144 S. W. 1016. 

106. Reformation ef Instruments—Contract 
of Sale Facts held to sustain a finding that a 
written contract for the sale of land did not 
express the agreement of the parties, and was 
subject to reformation, so as to take the form 
of a lease with an option to purchase.—Stephens 
v. Coryell, Mich., 134 N. W. 1094. 

107. Removal cf Causes—Employver's Liabil- 
ity Aet.—Prohibition against removal of causes 
hbroueht under Emplover’s Liability Act. April 
22, 1908S, as amended by Act April 5, 1910. hela 
to prohibit removal where federal jurisdiction 
is claimed to exist for diversity of citizenship. 
local influence and prejudice, ete.—Sirauser vy. 
Chicago, B. & QO. R. Co., U. S. D. C.. 1938 Fed. 293. 

108. Sales—Ry Sample—aA contract for sale 
ef cotton is valid, although the erade of cotton 
is not spectfied.—Whitley v. Willingham & Bell, 
Ala.. 57 So. 816 

109 ——_Retention of Gonods.—A purchaser's 
retention of goods inferior to the sample with 








knowledge of the inferiority is a ratification of 
the sale, and his only defense is partial failure 
of consideration.—Federal Discount Co. v. Reid, 
Mo., 144 S. W. 891. 


110. Specific Performance—Adoption.—The 
court was authorized to compel specific per- 
formance of a contract binding one to adopt a 
child and give the child all her property at suit 
of the child, who had lived with the promisor 
for 16 years until the child's marriage and had 
discharged the duties of a child until promi- 
sor’s death.—Furman v. Craine, Cal., 121 Pac. 
1007. 


111.——Fairness of Contract.—Equity will en- 
force specific performance of contract for sale 
of land when the price was fair when the con- 
tract Was made, and no advantage was taken 
of defendant, though later it was worth consid- 
erably more.—Charbonier vy. Arbona, Fla., 57 
So. S887. a 

112.——Equity.—Under contract simply of 
guaranty or indemnity, action for damages is 
an adequate remedy: but, where contract in- 
cludes a promise to pay an obligation, a bill in 
equity will lie to enforce performance.—Roberts 
v. Keene, 133 N. Y. Supp. 1091. 

113. Marketable Title.—Right of buyer of 
land to specific performance of contract {is not 
barred by the fact that on the day fixed for 
payment he did not have mone therefor, where 
he had arranged to borrow the necessary 
amount by using the land he was buying, with 
other property, as security, had the tit been 
marketable.—Brown y. Reichling, Kan., 121 Pace. 
1127. 


114.\%—Parties.—In an action by stock ex- 
change brokers against principals who had au- 
thorized the purchase of stock, and against the 
sellers of the stock, to compel performance of 
a contract, the plaintiffs’ creditors are not nec- 
essary parties.—Roberts v. Keen: is XH. B 
Supp. 1091. 





















115. Subseriptions—Acceptance.—lit is not 
necessary that the payee should be named ina 
subscription paper; but it is sufficiemt ir there 
is an acceptance by the party intended Owenby 
vy. Georgia Baptist Assembly, Ga., 74 5. I. 56 

116. Telegraphs and Telephones—('ommon 
Carrier.—A telephone company is a ommon 
carrier of communications.—Southwestern Tele- 


graph & Telephone Co. vy. Danaher, Ark., 144 5. 
W. 925. 


117.— Negligence.—Probability that drawer 
of check will observe instruction by payee to 
stop payment is so legally certain as to support 
an action against telegraph company for fail- 
ure to deliver message containing such instruc- 
tion.—Cronheim vy. Postal Telegraph Cable Co., 
Ga., 74 S. E. 78. 

11s. Trever and Conversion— Pleading.—In 
an action for conversion, the complaint must al- 
lege that plaintiff had, at the time of the con- 
version, either a géneral or special ownership 
of the chattels.—Shellhouse vy. Field, Ind., 97 N. 
E. 940. ‘ 

119. Trusts—Direction by Court A court of 
equity may compel a testamentary trustee to 
exercise in a reasonable manner the discretion 
vested in him, and where he is culpable will give 
specific directions.—Manning v. Sheehan, 1338 
N. Y. Supp. 1006. 

120. Vendor and Purchaser ‘onstructive 
Notice.—Possession of real estate by a purchaser 
under an unrecorded deed held constructive no- 
tice only when the possession is open, notori- 
ous, and exclusive.—Christepher Curtis-At- 
talla Lumber Co., Ala., 57 So. 837 

131. Default.—Where a_ seller agree to 
furnish an abstract showing clear title, and 
the buver to pav on a certain day, when a 
deed is to he delivered, the buyer is not in de- 
fault for failure to make payment on da 
named, where no effort has heen made by seller 
to remove obhiection to title and ibstract.— 
Brown v. Reichling, Kan., 121 Pac. 1127 





122, Wills—Rule in Shelley's Case.— The 
rule in Shelley's case onlv apnnlies when the sub- 
seavent estate if limited to the “heirs” as heirs 
of +) NW. < 74 
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